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AQUI LI NO, Judge: This court's slip opinion 01-37, 25 CIT
_ , _ F.Ssupp.2d __ (April 2, 2001), famliarity with which is
presuned, denied plaintiffs' notion for judgnment herein upon the
record conpiled by the International Trade Adm nistration, U S.

Department of Commerce ("I TA") sub nom Final Results of Expedited

Sunset Review. Iron Metal Castings FromIndia, 64 Fed.Reg. 30, 316
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(June 7, 1999), anended, 64 Fed. Reg. 37,509 (July 12, 1999), except
for remand to that agency

for reconsideration of the subtraction of IPRS fromthe
net countervail abl e subsi dy wi t hout havi ng consi dered t he
nmet hod of that programs all eged term nation or the |like-
lihood of its reinstatenent in the absence of any prior
admi ni strative determination of that issue.’

The defendant has now duly filed its Final Results of

Redet erm nation Pursuant to Court Remand (May 25, 2001), the

summary of which on page 1 thereof is that

we have reconsi dered the exclusion of the IPRS fromthe
net countervail abl e subsi dy, by consi deri ng t he net hod by
whi ch the | PRS programwas terni nated and the |ikelihood
of its reinstatenment in the absence of any prior adm ni s-
trative determination of this issue. Based on our
reconsi deration in accordance with the Court's instruc-
tions, we continue to find that the I PRS programhas been
termnated and continue to exclude it from the net
count ervai |l abl e subsi dy.

Footnotes omtted. This conclusion draws upon the prem se that

it is reasonable to conclude that when a program is
initiated through the action of a governnent agency, it
is rational to expect that that program would also be
el i m nat ed t hrough agency action, rather than by | egi sl a-
tive action.

Final Results, p. 7. Furthernore,

evi dence i ndicating that a significant period of tine had
passed since the elimnation of a program w thout that
programbeing re-instituted, provides a strong basis for
concl udi ng that the governnment is not likely toreinstate
the program . . . [I]n this case, Commerce has found no
evidence in adm ni strative revi ews conducted for periods
subsequent to the effective date of the elimnation of

1'Slip Op. 01-37, pp. 39-40 (enphasi s added). The acronyml| PRS
derives fromliIndia' s International Price Rei nbursenment Schene.
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the I PRS programthat the | PRS programhas been re-insti -
t ut ed.

Id. at 8.
I

The statutory standard governing judicial reviewof this
case continues to be that any determ nation is unlawful if found to
be arbitrary, capricious, and abuse of discretion, or otherw se not
in accordance with law. 19 U S.C. 81516a(b)(1)(B)(ii) (1995). See
19 U.S.C. §1516a(a)(1)(D) (1995); Slip Op. 01-37, pp. 6-7, 25 QT
at _ , _ F.Supp.2d at

The plaintiffs renew the pursuit of relief under this
standard, arguing now that, for the ITA

to make a finding of termnation in this remand determ -
nati on, Commerce would have to be able to find that
during a proceeding in which this i ssue was addressed on
the nerits and plaintiffs were given an opportunity to
comment on the evidence put forth by the Indian respond-
ents (as well as subnmit any evidence of their own),
Commerce had reached a formal determination of this
i ssue.

Plaintiffs' Conments on Remand Results, p. 6 (June 5, 2001). They
mai ntain that, if

a respondent had cl ai ned during an adm ni strative revi ew
that the IPRS program was nore than sinply "not used,"”
Commrer ce woul d have considered the issue on its nerits,
taken evidence fromall parties to the review, and al
information would be subject to verification.

Cormer ce has neither considered the issue on its nerits
bef ore, nor has the donmestic i ndustry had any opportunity
to present evidence of its own.

Id. at 7.
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A
Procedural ly, this position is tenuous, given the nunber
of admi nistrative reviews conducted prior hereto by the I TA under
19 U. S.C. 81675, and with the apparent, active participation of the

plaintiffs herein therein. See, e.g., Certain Iron-Mtal Castings

Fromlndia; Final Results and Partial Rescission of Countervailing

Duty Administrative Review, 63 Fed.Reg. 64,050, 64,051 (Nov. 18,

1998) (I PRS "not used"” during 1996 period of review); Certain Iron-

Metal Castings From India; Final Results of Countervailing Duty

Adm nistrative Review 62 Fed.Reg. 32,297, 32,299 (June 13, 1997)
(IPRS "not wused" during 1994); Certain lron-Metal Castings From

I ndia: Final Results of Countervailing Duty Adm ni strative Revi ew,

61 Fed. Reg. 64,676, 64,677 (Dec. 6, 1996) (IPRS "not used" during
1993 period of review); Certain lron-Metal Castings From India:

Prelimnary Results of Countervailing Duty Adnministrative Review,

60 Fed. Reg. 44,839, 44,842 (Aug. 29, 1995) (IPRS "not used" during
1992). Indeed, at least two of these adm nistrative reviews were
stated to have been at the behest of the domestic producers,

plaintiffs herein. See Certain Iron Metal Castings From India:

Prelimnary Results of Countervailing Duty Adnministrative Review,

61 Fed.Reg. 25,623 (May 22, 1996); ibid., 60 Fed.Reg. at 44, 839.

Mor eover, prior to filing the Final Results now contested

herein, the defendant npbved this court for an extension of tine

within which to file on the stated ground that the | TA had
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deci ded that additional information would be hel pful in
resolving the [IPRS] issue. Conmerce personnel wll be
traveling to I ndiato conduct a verification wi th respect
t o anot her order begi nning the week of May 14, 2001, and
returning around June 4, 2001. During this time, the
personnel will have an opportunity to verify whether the

| PRS program has been term nat ed. Upon their return,
Commerce wil|l prepare a verificationreport whichit wll
make available to the parties. They will then be given

time to submt whatever cormments they wi sh to nmake on t he

i ssue. After considering the coments, Conmerce will

reconsi der whet her the I PRS programhas been t erm nat ed,

the nmethod of termination, and the I|ikelihood of its

reinstatenent. Comrerce anticipate[s] that it will bein

a position to report the results of its reconsideration

upon remand by June 29, 2001.°2
The plaintiffs opposed this notion, arguing, anong other things,
that the I TA was precluded fromreopening its adm nistrative rec-
ord, in part, because "it . . . would be directly contrary to
Commerce's sunset regulations.” Plaintiffs' Qpposition to
Def endant's Motion for Extension of Tinme to Conpl ete Remand, p. 2,

and citing 19 CF. R 8351.218(e)(1)(ii)(C (1999), to wit:

| nadequat e response from respondent interested

parties. If the Secretary determ nes that respondent
interested parties provided inadequate response to a
notice of initiation . . ., the Secretary:

* * *

(2) Normally will conduct an expedited sunset revi ew
and . . . issue, without further investigation, fina
results of review based on the facts available in
accordance with 8351. 308(f)

2 Def endant' s Motion for Extension of Tinme to Conpl ete Remand,
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G ven the facts and circunstances of this case, the court
concluded that this opposition to defendant's notion by the
plaintiffs was well-taken, whereupon it was deni ed, and the Final

Results were filed wi thout further ado.

B

Now, the plaintiffs argue that those Final Results
contain "no analysis, nor reasoned explanation, of whether [a]
si ngl e docunent is sufficient evidence of [IPRS]'s termi nation for
purposes of the sunset |aw" Plaintiffs' Comments on Renand
Results, pp. 5-6. That is, the
only fact supporting Cormerce's determnation is a self-
serving statenment fromthe Indian Mnistry of Conmerce
saying the IPRS program was "w thdrawn" - a statenent
pl aced in the record of an admi nistrative reviewin which
the issue of the progranmis term nation was not raised,

briefed, nor becane the basis of a determ nation by
Commer ce.

Id. at 12. But the Final Results note at page 8 that this

wi t hdrawal occurred "prior to the [Uruguay Round Agreenents Act]
URAA effective date and several years before the Novenber 1998
initiation of the sunset review of the CVD order on the iron-netal
castings.” In other words, the letter hardly issued in conjunction

with this five-year review

The plaintiffs also claimthat "the record . . . does not

support a finding that there is no likelihood of the |IPRS program
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n3

being reinstated"®, stating that the ITA's "findings solely of
‘non-use' over the |life of this order as evidence that the | PRS has
not been re-instituted” are insufficient to support its determ na-
tion that the programis unlikely to be reinstated in the event of
revocation. 1d. at 14. They contend that it

is of limted probative value in Coomerce's anal ysis for
it to look only for evidence of reinstatenent after a

program is allegedly term nated. . . . [E]lven though
Commer ce has found no evi dence of reinstatenent prior to
t he sunset review, that could just as well indicate that

t he I ndi an governnent is not so foolish as toreinstitute
such a significant export subsidy just intime for it to
be counted in a sunset subsidy rate projection.

Id. at 13 (enphasis in original).

In fact, this determ nation is consistent with others of

the | TA See, e.g., Final Results of Expedited Sunset Review

Stainless Steel Wre Rod From Spai n, 65 Fed. Reg. 6, 166, 6,169 ( Feb.

8, 2000) (finding that subsidy prograns are not likely to be
reinstated based on "prior findings regarding the term nation of
[the progranms] and . . . lack of evidence to the contrary");

Final Results of Full Sunset Review. Live Swine From Canada, 64

Fed. Reg. 60, 301, 60,302-03 (Nov. 4, 1999) (finding four subsidy
prograns termnated with no |likelihood of reinstatenent where the
| TA had not found any grounds for reconsideration of the prograns
or their termnation in any admnistrative review since their

term nation).

®!Plaintiffs' Comments on Remand Results, p. 8.
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The plaintiffs offer neither authority for the proposi-
tion that there is a "greater evidentiary burden"* for a finding of
no likelihood of reinstatement nor an exanple of what would
constitute satisfactory evidence in a case such as this. 1In the
sunset review of the order covering |ive swine from Canada, supra,
the court notes that the petitioners clainmed that "the governnents
have denonstrated a pattern of elimnating and then repl aci ng pork

subsidy prograns with new ones". Prelimnary Results of Ful

Sunset Review. Live Swi ne From Canada, 64 Fed.Reg. 34,209, 34,210

(June 25, 1999). But the ITA found no |ikelihood of reinstatenent
because "the record does not indicate a connection between the
prograns that have been term nated and the new prograns.” 1d. at

34, 213.

Here, IPRS was not only "w thdrawn"” some five years

before the sunset review at bar was initiated, it was "not used"

for several years® prior thereto. See Final Results, Attachnment 1

Fi nal Results of Countervailing Duty Adm nistrative Review_ Certain

41d. at 10.

> It should also be noted that the ITA's policy bulletin
provi des t hat

where a conpany has a long track record of not using a
program including during the investigation, the Depart -
ment normally will determne that the nere availability
of the program does not, by itself, indicate |ikelihood
of continuation or recurrence of a countervailable
subsi dy.

Poli ci es Reqgardi ng the Conduct of Five-year ("Sunset") Reviews of
Ant i dunpi ng and Countervailing Duty Orders; Policy Bulletin, 63
Fed. Reg. 18,871, 18,874 (April 16, 1998).




Court No. 99-07-00441 Page 9

Iron-Metal Castings From India, 56 Fed.Reg. 52,521, 52,527 (Cct.

21, 1991) ("we verified in the 1987 review that the Governnent of
India officially termnated the IPRS program with respect to
exports of the subject nmerchandise to the United States"); Certain

lron-Metal Castings From India; Final Results of Countervailing

Duty Administrative Review, 55 Fed.Reg. 50,747, 50,750 (Dec. 10,

1990) ("At wverification, we established that the EEPC stopped
accepting any IPRS clains filed on shipnents of the subject
mer chandi se exported to the United States after July 1, 1987"). As
stated by the I TA,

there may be i nstances where . . . a brief period w thout
reinstatenent of a program is too short a tinme to
concl ude that a governnent is not likely to reinstate the
pr ogr am This is particularly true with respect to
orders issued after the January 1, 1995, effective date
of the URAA which instituted the sunset review process.
In those cases, a governnent may rescind a programin a
period preceding the initiation of the sunset review of
an order, with the intent of reinstating the program
shoul d the order be revoked. In the case of both the
IPRS and the CCS prograns, the Indian Mnistry of
Commerce termnated the progranms prior to the URAA
effective date and several years before the Novenber 1998
initiation of the sunset reviewof the CVD order on iron-
nmetal castings. Consequently, in this case, we find it
reasonabl e to conclude that a sufficient period of tine
has lapsed to indicate that the Indian Mnistry of
Commerce is not likely to reinstate the I PRS program

Final Results, p. 8 This court concurs.

|1
In the light of the foregoing, the court cannot and

t heref ore does not conclude that defendant's Final Results of Re-




determ nation Pursuant to Court Renmand (May 25, 2001) are arbi-

trary, capricious, an abuse of discretion, or otherwise not in
accordance with | aw Hence, they should be affirned. Judgnent
will enter accordingly.

Deci ded: New York, New York
June 20, 2001

Judge



